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HAT, of this OY Tho Gall executed a a diſpo- oa. 15 1742. 
oF: of two yards on the ſouth ſide of the South- 
gate of Perth; whereb i « for bertain onerous cauſes, 
« and good and weighty confiderations moving him, 
wherewjth he held himſelf ed, renouncing all objec- 
tions or 1 p able in the contrary,” he diſponed 
ie fame, in favour of Helen Gall, daughter of Patrick Gall, 
8 brother-german, and her heirs and a gnees, beritably and 


edeemably : and on the gk in this diſpoſition, Helen 
nl was infeft. 1 
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Nov. 30.1742 A contract of marriage Was, of this date, executed bet; N 
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Helen Gall and the petitioner; by which it was provided, 1; 
io the event of her predeceaſing the petitioner, ſhe ſhould har 
power to bequeath to any perſon ſhe pleaſed, not only her boy 
cloaths and parapbernalia, but likewiſe: the fam. of oO mech 
Scots; and that the petitioner ſhould further pay to ſeveral per 
ſons cher friends, hy the diviſions therein ſpecified, the ſum « 
1000 merks Scots: and in the event of her ſurviving the pe 
tioner, he became bound to pay to her the ſum of 43500 met 
Scots, at the firſt term after his death; beſides the half of h 
whole houſehold pleniſhing and furniture, It was further pr, 
vided, That ſhe ſhould enjoy the annualrent, uſe, and poſtef 
fion, of the petitioner's whole eſtate, heritable and moveable 
until the children (in caſe there were any exiſting) ſhould ata 
the age of eighteen. years complete; and that ſhe ſhould the 
divide the property of the whole with them, ſhe receiving on 
third, and two thirds going to the children. 
For theſe cauſes, and on the ather part, Helen Gall mad 
over to the petitioner the above-mentioned two yards, whic| 
had been diſponed to her by Thomas Gall ; and upon this righ 
the petitioner, and thoſe who poſſeſſed under him, have enjoyet 
theſe: ſubjects from 1742 downwards, | 
A challenge has been lately brought of the petitioner's right 
at the inſtance of Thomas Gall, eldeſt fon of the above-men 
tioned Thomas Gall tailor in Perth, who inſiſts in a reductio 
on the head of deathbed, of the foreſaid diſpoſition granted b 
his father to Helen, Gall the petitioner's wife, 1; 
This proceſs having come before the Lord Stonefield as Ord 
nary, his Lordſhip, after allowing a proof of the deathbed 
was pleaſed, on 20th November 1770, to pronounce this inte 
locutor. The Lord Ordinary having conſidered the libe 
e proof adduced, and writs produced, with the deed under re 
«« duction; finds the deathbed libelled relevant and proven; te 
«© duces the deed under challenge; and decerns and declares ac 
* cordingly.” And to this interlocutor, upon * repre 
entation 
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wa ation, with anſwers, his Lordſhip was pleafed, on 22d Ja- 
th y 1771, to adhere. eee eee 

hau The petitioner, whoſe caſe is extremely hard, ſubmits the 
owe to the review of your Lordſhips, in hopes of obtaining re- 


He bas poſſefſed this ſubject from 1742 downwards without 
tallenge, and without having any reaſon to doubt that his right 
of property was unqueſtionable. In this belief he has laid out 
noch money upon it, without even thinking of preſerving the 
wochers of his deburſements; and, in full confidence of his 
roht, be fold a part of the ground, upon which a large building 
bs been erected by the purchaſer ; the conſequence of which 
Abt be ruin to the petitioner if his right ſhould be reduced, 
u the purchaſer allowed to recur upon his warrandice. In 
theſe circumſtances, the petitioner perſuades himſelf, that every 
roument in ſupport of his plea will be favourably. received. 

Ia the firſt place, then, the petitioner is hopeful your Lord- 
hips will. be of opinion, that the reduction upon the head of 
kathbed, inſiſted on by the purſuer, cannot take place in the 

ſent caſe. The law. of deathbed is a valuable law, and 
lobly uſeful for the purpoſes for which it was intended, viz. to 
woride for the ſecurity of heirs, by diſabling their predeceſſors 
rom making gratuitous deeds to their prejudice, while on death- 
ted. But this prohibition relates only to ſuch deeds as are gra- 
vitous; and does not bar any perſon from granting, even on 
fathbed,” ſuch deeds as may affect his heir, providing the ſame 
le granted for onerous or neceſſary cauſes. - 

That ſuch is the diſpoſition of the law, and that a dying per- 
by may for certain cauſes execute deeds concerning his heritage, 
hough he cannot affect the fame by a deed merely gratuitous; 
$2 point ſo certain and well eſtabliſhed, that it would be ſuper- 
fuous to quote authorities in ſupport of it. PIE I 

And that the diſpoſition here ſought to be reduced is not gra- 
tvitous, but granted for onerous cauſes, appears clear from. the 
"WJ conception of the deed itſelf ; the granter of which declares the 
lame to be granted for certain onerous cauſes; and good and 
WA | « weighty 
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e weighty conſiderations moving me, wherewith I hold myſelf 
« ſatisfied, renouncing all objections or exceptions proponable 
J ö 
Ie is true, that in reductions upon the act of parliament 162 
of diſpoſitions in favour of conjunct and confident perſons, it i 
a rule, that the narrative of the deed is not a ſufficient proof af 
its onerofity ; but the perſon in whoſe favour the ſame is granted 
is obliged to aſtruct, in ſome other way, the oneroſity thereof 
And this rule is extremely reaſonable in reductions upon the 29 
1621, becauſe ſuch diſpoſitions being granted in favour of con. 
junct or confident perſons, and to the prejudice of creditors, the 
law preſumes that the granter of the deed may be too apt to give 
a falſe account of the cauſe thereof, in order to ſupport the fame 
in favour of his friend to whom he grants it, when it is only 
ſtranger creditors who are thereby to ſuffer prejudice. 
But the preſent caſe is extremely different: for the perſon 
who was to ſuffer by the diſpoſition in queſtion, was the grant- 
er's own ſon ; and it is a preſumption which cannot be founded 
in law, becauſe it is contrary to reaſon, and to nature itſelf, that a 
man would grant a deed upon a falſe narrative of oneroſiy, 
merely to defraud and difappoint his own ſon in the ſucceſſion. 
This is what can neither be preſumed nor believed; and there- 
fore it cannot be doubted, that the diſpoſition granted by Tho. 
mas Gall to the petitioner's wife, was given for onerous cauſes, 
as the deed itſelf bears, and ſo cannot be ſubject to reduction on 
the head of deathbed. | | 
But further, the petitioner apprehends, that whatever might 
be ſaid with reſpect to Helen Gall, the original diſponee ; yet he 
falls to be conſidered as a fingular ſucceſſor, or bona fide purcha- 
fer, in this caſe, which of itſelf ought to protect him from the 
challenge on the head of deathbed. The ſubjects contained in 
the diſpoſition in queſtion, were made over to the petitioner by 
his wife in the antenuptial contract of marriage which was exc- 
cuted by them. This the law holds to be the moſt onerous of 
all contracts. The petitioner, in conſideration of the ſubjett 
3 | | conveyed 
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conveyed to him by his wife, and as the counter part of the 
tract, ſettled in her favour, e very high for his cir- 


amſtances, and ſuch as he could not have afforded, except in 
de vie w of what he ſuppoſed he was receiving with her; not 
oly giving her an annuity, but conveying to her conſiderable 
ams in property, and to be at her own diſpoſal. Upon this 
watract the marriage followed; and it will be hard, if the pe- 
toner ſhould now, after fo many years poflefſion, be deprived 
of ſubjes which he acquired by a moſt folemn deed, and for 
the moſt onerous of cauſes. 

In queſtions upon the above-mentioned act of parliament 
162t, concerning alienations granted contrary to the prohibi- 
tons of that ſtatute ; though ſuch alienation may be reduced in 
the perſon of him in whoſe favour it was made, at the inſtance 
of a creditor to whoſe prejudice it was granted; yet, when the 
ſubje& has paſſed from the original diſponee, and comes to be- 
bog, for onerous cauſes, to a bona fide 4 it is no longer 
reducible in the perſon of ſuch purchaſer: and as deeds granted 
contrary to the act 1621, to the r of lawful creditors, 
ue fully more obnoxious in the eye of law, than any diſpoſition 
xranted upon deathbed, it ſeems ex paritate rationis to follow, 
tht in a queſtion like the preſent, relative to a deathbed-diſpo- 
ſition, a third perſon acquiring the ſubject for an onerous cauſe, 
is the petitioner did in this caſe, ought to be ſecure from any 
challenge which might be competent againſt the original diſpo- 
nee, 

Beſides, as the public records of this country are underſtood 
to give the moſt perfect ſecurity, in relation to the right of eve- 
ry heritable ſubject, and all ground of challenge and incum- 
brance affecting the ſame, it ſeems neceſſary, in order to ſup- 
port ſo valuable a ſyſtem, that the law ſhould not allow the pe- 
titioner, upon a latent objection, which could not be diſcovered 
from any record, to be deprived of an heritable ſubject of which 
be had ſo long held the poſſeſſion, and of which he had fo 
much reaſon to believe himſelf = unqueſtionable proprietor. 

The 
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The petitioner is hopeful,” that, upon theſe grounds, you 
' Lordſhips will be of opinion, that he ought to be aſſoilzied fror 
the purſuer's proceſs, even independent of any objections to thi 
proof of deathbed, which he apprehends is not ſufficiently in 
ſtructed by the witneſſes adduced by the ,purſuer, whoſe ey; 
dence is vague and inconcluſive. Several of them do indeed men 
tion a deed having been figned by Thomas Gall eight or te 
days before his death; but there is not one of them who (ay 
that the deed ſo executed was the diſpoſition in queſtion. On the 
contrary, they give reaſon to believe, and many of them expreſg 
ſay, that the deed which they allude to was not the diſpoſition tc 
the petitioner's wife, but a deed in favour of Lilias Gall, the ſiſter 
of Thomas Gall: and ſurely a deed cannot be ſet aſide as granted 
on deathbed, except upon ſuch evidence as does expreſsly, clear. 
ly, and pointedly, apply to it. 1 9255 


May it therefore pleaſe your Lordſhips, to alter the Lord Oord. 
nary's interlocutors, and to afſoilzse the petitioner, | 


According to juſtice, &c. 
W. NAIRNE. 


